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(i) 


APPELLANT'S STATEMENT OF QUESTIONS PRESENTED 


(1) That the United States District Court for the District of Co- 
lumbia committed error in granting the Motion to Dismiss Caveat. 


(2) That the United States District Court for the District of Co- 
lumbia committed error in holding that appellant was not deprived of 
the valuable and substantive right to apply for and as the widow of 
decedent receive appointment as administratrix C.T.A. should her 
caveat to decedent's last will and testament be sustained, and ‘to apply 
for and be preferred in the appointment to administer and receive there- 
from such commission and fees as the Probate Court might adjudge to 
be fair and reasonable and that she was not a proper party in interest 


to file a caveat. 


(3) That the Court committed error in holding that appellant was 
not such a party in interest that was entitled to file a caveat against 
decedent's purported last will and testament which acknowledged certain 
unfounded debts of decedent due to his two children the payment of which 
would exhaust decedent's estate and deprive appellant of her statutory 
interest in decedent's estate. ! 


JURISDICTIONAL STATEMENT 


STATEMENT OF THE CASE . . . 


ARGUMENT: 


I, The United States District Court For The District Of Columbia 
Committed Error In Granting The Motion To Dismiss Caveat 


Il, The United States District Court For The District Of Columbia 
Committed Error In Holding That Appellant Was Not Deprived 
Of The Valuable And Substantive Right To Apply For And As 
The Widow Of The Decedent Receive Appointment As Adminis- 
tratrrix C.T.A. Should Her Caveat To Decedent's Last Will And 
Testament Be Sustained, And To Apply For And Be Preferred In 
The Appointment To Administer And Receive Therefrom Such 
Commission And Fees As The Probate Court Might Adjudge To 
Be Fair And Reasonable And That She Was Not A Proper Party 
In Interest To File A Caveat el! Sims, Nher. Sad beet oral cer 


The Court Committed Error In Holding That Appellant Was 

Not Such A Party In Interest That Was Entitled To File A Caveat 
Against Decedent's Purported Last Will And Testament Which 
Acknowledged Certain Unfounded Debts Of Decedent Due To 
His Two Children, The Payment Of Which Would Exhaust 
Decedent’s Estate And Deprive Appellant Of Her Statutory 
Interest In Decedent's Estate ey -ieim yoe Whee aret he 


CONCLUSION 
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APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This is an appeal by Helen Rothenberg, caveator, from an order 
of the United States District Court for the District of Columbia, holding 
Probate Court, entered on the 17th day of February 1959, dismissing 
the caveat filed, upon motion of the caveatees, Allen Rothenberg and 
Marjorie Rothenberg Smith, it appearing to the Court that the caveator 
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is without sufficient interest to caveat the paper writing asserted to be 
the Last Will and Testament of the decedent, Pincus Rothenberg. 


STATEMENT OF THE CASE 


This appeal is from an Order of the United States District Court 
dated February 17, 1959, dismissing a caveat to the will of Pincus 
Rothenberg filed herein by appellant, his wife, to his purported Last 
Will and Testament dated May 6, 1958, filed in the Probate Court by 
appellee, Herman Rothenberg, as the purported executor thereof, to- 
gether with petition for probate. 


In due course, the appellees Allen Rothenberg and Marjorie 
Rothenberg Smith, by their counsel, moved the United States District 
Court for the ‘District of Columbia by separate motions filed January 12, 


1959 (J.A. 15) and January 19, 1959 respectively, motions to 


dismiss the caveat filed by appellant and for cause stated in their 
motions that "the caveatees move the court for an order dismissing the 
caveat filed therein by the widow of the decedent and for reason there- 
fore allege that the widow under the circumstances does not have such 
an interest as will support the filing of a caveat, for the will does not 
affect her rights as widow." 


That appellant opposed the motion to dismiss caveat and filed 
points and authorities in opposition on January 20, 1959 (J.A. 18). 


Upon consideration of the aforesaid motion the Court, over objec- 
tion of appellant, entered its order dismissing appellant's caveat on 
February 17, 1959 from which order this appeal is brought to this Court. 


Said order reads as follows: 


"Upon consideration of the motions of the 
caveatees to dismiss the caveat filed herein by 
the widow of the decedent, Helen Rothenberg, 
and it appearing to the court that the caveator 
is without sufficient interest to caveat the paper 
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writing asserted to be the last will and testament 
of the decedent, Pincus Rothenberg, and that the 
motions to dismiss the caveat should therefore be — 
granted, it is by the court this 17th day of Feb- 
ruary, 1959 


"ORDERED that the caveat filed herein by 
Helen Rothenberg, widow of the decedent, be and 
the same is hereby dismissed. 


/s/ Charles F. McLaughlin 
Judge" 

Appellant contended before the United States District Court that 
she had such an interest in the estate of her deceased husband as to en- 
title her to question the validity of his purported last will and testament 
by caveat: 


(a) That the paper writing acknowledged an indebtedness of the 
decedent to his two children, Allen Rothenberg and Marjorie Rothenberg 
Smith, appellees herein, "for the monies and personal property entrusted 
to my care by them from their inheritance from their mother and my 
deceased wife Martha." : 


(b) That the petition of the nominated Executor to probate paper 
writing sets out the indebtedness as amounting to $30,185.78 : and does 
not intend to controvert claims although the claim of appellee Allen 
Rothenberg was eleven years past due” and claim of appellee Marjorie 
Rothenberg Smith six years and ten months past due (see receipt 
Guardianship 10802, J.A. 22) at time of the death of the decedent. 


(c) That the Executor under Title 18 Paragraph 515 may use his 
discretion in pleading the defense of Statute of Limitations, which 
defense is not available to appellant. | 


1 petition to Probate, Paragraph 7, total items 4 and 5 (J.A. 4). 
2 Detition to Probate, Paragraph 7, item 4 (J.A. 4). | 
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(a) That the records of the United States District Court for the 
District of Columbia in Administration No. 67239 (J.A. 21) and Guardian- 
ship No. 10802 (J.A. 22) indicate there was no basis for the acknowledged 
claims which total $30, 183.78.) 

(e) That caveator's financial interest in the estate of 1/3 of the 
personal property would be diminished in the amount of $10, 061.92 plus 
$500.00 family allowance. That these recognized claims would make 
the estate insolvent. 

(f) That as the surviving spouse, appellant, under Title 20, Par. 
204, 1951 Edition, District of Columbia Code, is preferred as adminis- 
tratrix over the nominated Executor, who is the brother of the decedent, 
and is listed in first order of persons to be appointed as administrators 
of decedent estate. 

The facts are not in controversy and may be summarized in short: 
the purported last will and testament acknowledged an indebtedness to 
decedent's son and daughter 2 bequeathed to daughter Marjorie a legacy 
to reimburse her for expenditures charged against her estate for her 
benefit during decedent's trust as Guardian; devised real estate to ap- 
pellees Allen and Marjorie; S bequeathed caveator benefits from survival 
pension fund not subject to inheritance and 1/3 of the rest residue of his 
estate; and nominated his brother Herman Rothenberg as Executor. 


Upon the filing of appellee's petition for probate of said purported 
will, appellant filed caveat thereto alleging inter alia, 


4, That she is an adult citizen of the United 
States and a resident of the District of Columbia 
and that she is the widow of Pincus Rothenberg, 
deceased. 


- Petition to Probate, Par. VII, Item 4 - ($18,670.02) Allen Rothenberg, date 
of transfer, July 29, 1947; Item 5 ($11,515.76) Marjorie Rothenberg, date of 
transfer, July 17, 1951. 


2 


Last Will and Testament, Pincus Rothenberg, May 6, 1958, Paragraph 
"First," (J.A. 7). 


$ Decedent was not seized of real estate at time of his death or date will ex- 
ecuted May 6, 1958. See Answer of Appellant to Interrogatory No. 10, (J. A. 14). 
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"2. That she has notice that a certain paper 
writing bearing date of the 6th of May, 1958, has 
been filed in this Court as the last will and testa- — 
ment of said Pincus Rothenberg, deceased. 


"3. That her interest will be injuriously af- 
fected by the allowance of said pretended will, or | 
its admission to probate; that she hereby contests | 
the probate and the validity of said paper writing 
purported to be the last will and testament of 
Pincus Rothenberg, deceased, and for that purpose 
alleges: | 


"First: That said paper writing bearing the 
date May 6th, 1958, is not the last will and testa- - 
ment of said deceased. 


"Second: That the said deceased was not, at 
the time of the making and subscribing or of the 
acknowledging by him of said paper writing, of 
sound mind and memory or in any respect capable 
of making a will. 


"Third: That the said deceased was not, at 
the time of making and subscribing or of the ac- 


knowledging by him of said paper writing capable | 
or possessed of the capacity to make a valid 
testamentary disposition of his property. 


"Fourth: That the said paper writing pur- 
porting to be the last will and testament of the 
deceased was obtained and the execution thereof , 
procured from the said Pincus Rothenberg by the 
undue influence, duress and coercion exercised 
upon him by one Herman Rothenberg or by some 
other person or persons unknown to petitioner. 


"Fifth: That petitioner is advised that a 
period of at least several months will elapse be- 
fore a determination of the issues to be framed 
upon the caveat can be had, and petitioner accord- 
ingly states that a collector should be appointed to 
collect, conserve and administer the assets of the 
estate of the decedent, pending the conclusion of 
this litigation; that the said estate consists prin- | 
cipally of stocks in various corporations and sub- 
ject to trading on the stock exchange and the 
economy of the times." 
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By granting motion of appellees to dismiss caveat, the Court held 
in legal effect that appellant was not entitled to file and maintain a 
caveat since she was not a proper party in interest. The Court held that 
appellant's interest was not affected by the appointment of the nominated 
executor or that he proposed to pay the indebtedness to the children of 
decedent acknowledged in the purported writing and further did not in- 
tend to plead the Statute of Limitations even though the claims were from 
eleven years? to six years” past due. The Court further held that the 
appellant's preferred right to be appointed administratrix, standing 
alone, or the fact that payment of the indebtedness acknowledged by the 
testator would reduce her financial interest in the estate by over 
$10,000.00 even if she renounced under the will, did not establish the 
right of the appellant to contest her deceased husband's will on the 
grounds set out in her caveat. 


ARGUMENT 


J. THE UNITED STATES DISTRICT COURT FOR THE DISTRICT 
OF COLUMBIA COMMITTED ERROR IN GRANTING THE 
MOTION TO DISMISS CAVEAT. 


. THE UNITED STATES DISTRICT COURT FOR THE DISTRICT 
OF COLUMBIA COMMITTED ERROR IN HOLDING THAT AP- 
PELLANT WAS NOT DEPRIVED OF THE VALUABLE AND 
SUBSTANTIVE RIGHT TO APPLY FOR AND AS THE WIDOW 
OF THE DECEDENT RECEIVE APPOINTMENT AS ADMINIS- 
TRATRIX C. T.A. SHOULD HER CAVEAT TO DECEDENT'S 
LAST WILL AND TESTAMENT BE SUSTAINED, AND TO 
APPLY FOR AND BE PREFERRED IN THE APPOINTMENT 
TO ADMINISTER AND RECEIVE THEREFROM SUCH COM- 
MISSION AND FEES AS THE PROBATE COURT MIGHT 
ADJUDGE TO BE FAIR AND REASONABLE AND THAT SHE 
WAS NOT A PROPER PARTY IN INTEREST TO FILE A 
CAVEAT. 


The statutes of the District of Columbia do not specify the persons 
who are entitled to contest the validity of a will. 


1 detition to Probate, Paragraph VIL, Item 4, J.A. 4. 


2 Petition to Probate, Paragraph VII, Item 5, J.A. 4. 
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Title 19, Paragraph 307, of the District of Columbia Code, 1951 
Edition, provides 


"If upon or prior to the hearing of the application 
to admit the will to probate, any party in interest 
shall file a caveat in opposition, duly verified, 
and setting forth facts inconsistent with the 
validity of the will, the said will shall not be 
probated until the issues raised by said caveat 
shall be determined as hereinafter directed." 
(underscoring supplied) 


In Senk v. Monk, 212 Md. 413, 129 Atl. 2d 680, in deciding the 
surviving spouse had the right to caveat the will, the Court said, 


"The Legislature has not in terms declared the 
right of renunciation a bar to the right to contest 
a will. Desirable as the short, simple and inex- 
pensive procedure for renunciation may be com- 
pared with the delay, cost and bitterness of caveat 
proceedings, we cannot say that the existence for 
seven months an easy and sure way of obtaining 
all that could be gained by a more difficult and 
less certain way of getting the same thing destroys 
the right to follow the latter course of action." 


This decision in March 7th, 1957 is opposed to the decision of 
this Court in Kimberland v. Kimberland, 92 U.S. App. D.C. 145, 146. 


In the Matter of Carll's Will, 106 N. Y. Supp. 2d 364, the Court 
held that a widow had a right to file objections to the decedent's will 
even though in exercising her right under New York State Law she 
would receive more than she obtained under the will. | 


In Kimberland v. Kimberland, supra, this Court held, 


"The interest which a person must possess to en- 
able him to assail the validity is such that, had the 
testator died intestate, he would have a distributive 
share in the estate. We take this to mean a distrib- 
utive share different from what he would be entitled 
if the will were held valid * * *. We take this to 
mean a legal claim upon the estate different from | 
what he would have if the attack upon the will prove 

unsuccessful.” 
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The nominated executor in this case is the brother of the decedent 
Pincus Rothenberg.? 


The decedent left surviving, your appellant, his widow, and the 
appellees Allen and Marjorie Rothenberg (Smith),his children. There 
was no evidence before the Court that your appellant was disqualified to 
act as administrator. 


The Court of Appeals of the District of Columbia in Brosnan v. 
Brosnan, 53 App. D.C. 149, said 
“these statutory regulations imply a right to appoint- 
ment upon the part of the described parties in the 
absence of disqualifications * * *." 

Title 20, Par. 204, District of Columbia Code, 1951 Edition, pro- 
vides 

"If the intestate leaves a widow * * * and a child or 
children, administrations subject to the discretion 
of the Court shall be granted either to the widow 
* * * one or more of the children qualified to act 
as administrator, and further subject to direction 
of the Court * * *." 

Certainly her right of appointment, even if it is subject to the 
discretion of the Court, is a valuable right under the circumstances of 
this case against the right of the nominated Executor, decedent's 
brother, and also against the two children or either of them, since the 
Court would at least appoint the surviving spouse and the children co- 
administrators if the antagonistic interest of the children as preferred 
creditors and their non-residence could be resolved. 


These circumstances we urge that the caveator does have a legal 
claim upon the estate different from what she would have if the attack 
upon the will prove unsuccessful. 


1 | ast Will and Testament Pincus Rothenberg, Paragraph 6, Page 2, J.A. 7. 
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I. THE COURT COMMITTED ERROR IN HOLDING THAT APPELLANT 
WAS NOT SUCH A PARTY IN INTEREST THAT WAS ENTITLED TO 
FILE A CAVEAT AGAINST DECEDENT'S PURPORTED LAST WILL 
AND TESTAMENT WHICH ACKNOWLEDGED CERTAIN UNFOUNDED 
DEBTS OF DECEDENT DUE TO HIS TWO CHILDREN, THE PAY- 
MENT OF WHICH WOULD EXHAUST DECEDENT'S ESTATE AND 
DEPRIVE APPELLANT OF HER STATUTORY INTEREST IN 
DECEDENT'S ESTATE. 


Even though the appellant renounced? under the will and would be 
entitled to her distributive share of the real and personal property of 
the decedent, appellant urges that in these proceedings the nominated 
executor has clearly indicated that he intended to recognize the validity 
of the indebtedness of decedent to his children, appellees, and that 
these payments of the debts so diminish the estate as to make it in- 
solvent and that the appellant therefor would take nothing under the will 


or by election, exclusive of the Family Allowance.” 


To follow the law in Kimberland v. Kimberland, supra, in this 
case would recognize a purported will by the testator who appellant 
urges lacked mental capacity to make a valid will® and would give legal 
effect to the acknowledgment in the will of the debts even though the 
testator was at the time of its execution incapable of executing a valid 
deed or contract. | 


The Executor nominated in the will is not required to contest the 
indebtedness because he would be going contrary to the will of the 
decedent. 


Such inaction would deprive appellant of her one-third interest in 


these unfounded claims which are set forth in the purported petition to 
probate the last will and testament at $30,185.88, * which is such an 
interest under the circumstances in the case to sustain appellant's 
right to caveat the purported will. 


Title 18, Paragraph 211-212, 1951 Edition, Dist. of Col. Code. 

Title 18, Paragraph 801, 1951 Edition, Dist. of Col. Code. | 
Appellant's Answer to Interrogatory No. 7, J.A. 14. 

Petition to Probate, Par. VII, Items 4 and 5, total $30, 185.88, J.A, 4. 
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Under Title 18, Paragraph 515, D. C. Code, 1951 Edition, it is 
not considered the duty of an executor or administrator to avail himself 
of the Statute of Limitations. 


The plea of limitations is important here in testing the validity of 
the claims of the children which testator acknowledged in his will, 
particularly since appellant contends that decedent lacked mental 
capacity to make a valid will and likewise lacked mental capacity to 
acknowledge debts. 


To deny her the right to contest a will under these circumstances 
is to make the appellant a victim of a void or voidable instrument which 
the executor is bound to establish and carry out to her injury. 


The Court of Appeals in Meade v. Phillips, 77 U.S. App. D.C. 368, 
said, "Under the law * * * the executor was bound to maintain the will." 


In the event the Caveator set the will aside and under her appoint- 
ment as the administratrix she could avail the estate of the plea of 


limitations as a defense against any claim of the children upon the pur- 


ported acknowledged debts. 


Further, under such an appointment as the administratrix, your 
appellant could avail the estate of the defense of the decedent's mental 
incapacity should the claims of the children be asserted and the paper 
writing would be used as evidence to establish the claim. 


CONCLUSION 


For the reasons herein stated the action of the Court below in 
dismissing appellant's caveat should be set aside and reversed and the 
case ordered for trial in the District Court. 

Respectfully submitted, 
FRANCIS W. TAYLOR 
A. DAVID KELSO, JR. 


1010 Vermont Ave., N.W. 
Washington, D. C. 


Attorneys for Appellant 
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JOINT APPENDIX 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Probate Court 


In re Estate of ° Administration No. 95569 


Pincus Rothenberg, : Herman Rothenberg, 
deceased. ° Petitioner, 
* 2417 Pennsylvania Ave., N.W. 


Telephone: FEderal 3-5977 


RELEVANT DOCKET ENTRIES 


Will dated May 6, 1958 naming Herman Rothenberg executor, 
filed with affidavit relative thereto. 


Petition of Herman Rothenberg for probate and record of will 
as to real and personal estate and for letters testamentary, 
filed. 


Citation issued against Helen Rothenberg. Return day - June 3, 
1958. 


Waivers and consents of two heirs-at-law, filed. 
Will fully proved. 


Citation returned - Helen Rothenberg not served on time. 
(Service on June 2, 1958) 


Petition of Helen Rothenberg for caveat, filed. 
Summons issued against Herman Rothenberg. 
Summons returned - Herman Rothenberg served personally. 


Answer of Herman Rothenberg to petition for caveat, filed 
with certificate of service. 


Motion of Helen Rothenberg, by her attorneys, to frame issues, 
filed with notice of filing, points and authorities, copy of 
order framing issues and certificate of mailing. 


Order framing issues and setting October 6, 1958 as date of 
trial of issues. 


Notice of trial of issues issued against Commander Allan 
Rothenberg, et al. Date of Trial - October 6, 1958. 


Notice of trial returned - non residents not to be found. 


Order fixing December 8, 1958 as the date for trial and pro- 
viding for publication of issues in The Washington Law 
Reporter and The Evening Star. 


Order granting letters of collection to the National Savings 
and Trust Company. 


Letters of collection issued. 
Warrant to appraisers issued. 


Notice from Francis W. Taylor to Bernard Shankman of the 
taking of deposition of Burdett S. Warden on October 28, 
1958 at 4:00 p.m. at 1010 Vermont Avenue N.W., filed 
with certificate of mailing. 


Civil subpoena returned - filed. 


Notice from Francis W. Taylor to Bernard Shankman of the 
taking of oral deposition of Burdett S. Warden on Monday, 
November 10, 1958 at 4:00 p.m. at 1010 Vermont Avenue 
Room 321, filed with certificate of mailing. 


Civil subpoena returned, filed. 
Petition of collector for authority to sell certain stocks, filed. 


Deposition of Burdett S. Warden taken on November 10, 1958, 
filed. 


Order authorizing collector to sell certain stocks. 


Proof of publication of date of trial of issues in The Washing- 
ton Law Reporter, filed. 


Proof of publication of date of trial of issues in The Evening 
Star, filed. 


Affidavit of attorney for caveator as to mailing copies of 
publication of order fixing date of trial of issues to cer- 
tain persons, filed. 


Answer of Allen Rothenberg by his attorney to petition for 
caveat, filed with certificate of mailing. 


Order setting January 12, 1959 as date of trial of issues. 
Interrogatories to caveator, filed with certificate of mailing. 


Notice to collector of citation to issue for an inventory of 
money and debts. 


Answers of the caveator to the interrogatories propounded 
by Allen Rothenberg by his attorney, filed with certificate 
of mailing. 


Answer of Marjorie Rothenberg Smith to petition for caveat, 
filed with certificate of mailing. 


Order continuing date of trial of issues to February 16, 1959. 


Motion of caveatees, by their attorney, to dismiss caveat, 
filed with points and authorities in support of motion. 


Pretrial statement of caveator, Helen Rothenberg, filed. 
Inventory of money and debts, filed. | 


Motion of caveatee, by his attorney, to compel further 
answers to interrogatories filed with memorandum of 
points and authorities and certificates of mailing. 


Motion of Marjorie Rothenberg Smith, by her attorney, to 
dismiss caveat, filed with memorandum of pone and 
authorities and certificate of mailing. 

Memorandum of points and authorities of caveator, by her 
attorney, in opposition to motion to dismiss caveat, 
filed on behalf of Allan Rothenberg, filed with certificate 
of mailing. 

Supplemental memorandum of Marjorie See Smith, 
by her attorney, in support of motion to dismiss caveat, 
filed with certificate of service. 


Order dismissing caveat heretofore filed. Seen. 


Order admitting will to probate and record as to real and 
personal estate and granting letters testamentary to 
Herman Rothenberg. Undertaking - $34,000. CO. 


Return of appraisers - $34.00, filed. 
Inventory of appraised personal estate - $34,00, filed. 


Notice of appeal of Helen Rothenberg, by her attorney from 
Judgment of the Court of February 17, 1959, filed with 
certificate of mailing. 


Cost bond on appeal approved. Undertakings #162 folio 102 


Notice of appeal from Francis W. Taylor and A. David Kelso, 
Jr., attorneys for Appellant, mailed to arcorneye listed. 


Oath of executor. 


Designation of record by attorneys for appellant, filed with 
certificate of mailing. : 


Undertaking executed. 2 


Undertaking approved and letters tseucda Undertakings 
#162 folio 240 


1959 


Apr. 7 Order for publication against creditors in The Washington 
Law Reporter and The Evening Star. 


2 Notice to creditors issued. Return day - October 7, 1959. 


16 Additional designation of record of Marjorie Rothenberg 
Smith, by her attorney, filed with certificate of mailing. 


{ Filed May 23, 1958] 


PETITION FOR LETTERS TESTAMENTARY 
Your petitioner, Herman Rothenberg, respectfully represents to 
this Honorable Court: 
I 
That your Petitioner is an adult citizen of the United States, a 
brother of the decedent and a resident of the District of Columbia; that 
Petitioner files this Petition as Executor named in the Will of the de- 
cedent made May 6, 1958 and filed herein; and that your Petitioner is 
under no legal disability. 
Il 
That Pincus Rothenberg, an adult, the deceased, resided at the 
time of his death'at 3917 McKinley Avenue, Northwest, in the City of 
Washington, District of Columbia, had lived in the District of Columbia 
for many years prior to his decease and was, at the time of his death, 
possessed of rea] and personal property in the District of Columbia. 
ii 
That the decedent, Pincus Rothenberg, died at Doctors Hospital 
in the District of Columbia on Wednesday, May 14, 1958, and was 69 
years of age at the time of his death. 
IV 
That the decedent left surviving him a widow, an adult, and two 
adult children of a prior marriage. Their names and addresses are as 
follows: 


Widow: Mrs. Helen Rothenberg, residing at, 
3917 McKinley Street, N. W. 
Washington, D.C. 
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Son: Commander Allan Rothenberg, USN, residing at, 
425 West Evergreen Street 
Santa Maria, California’ 


Daughter: Mrs. Marjorie Rothenberg Smith, residing at, 
202 Penn Oak Drive 
Pittsburgh 35, Pennsylvania 


That the three aforesaid-named persons are the only heirs-at- 
law and next of kin of the decedent; that the above-named three heirs- 
at-law are the only beneficiaries and legatees named in the Will of the 
decedent; and that none other are mentioned in the Will of the decedent 
aforesaid. : 

V 

That at the time of his death, decedent owned improved and un- 
encumbered real estate in the District of Columbia, located at 2710 
Cortland Place, Northwest, Zone 8; and that in the opinion of your 
Petitioner the value thereof is $20,000.00. 

VI 

That the decedent left personal property having an estimated 
value in the opinion of your Petitioner of $29,143.00 listed as follows: 

a. Savings account $600.00 


b. Cash on person at time of death 210.00 


c. Miscellaneous jewelry and personal 
effects 100.00 


Rugs, silverware and household effects 850.00 


Sundry securities hypothecated in 

brokerage account at Merrill Lynch, 

Pierce, Fenner & Smith having an 
equity value of 14,283.00 


Sundry securities hypothecated in 
brokerage account at Laidlaw & Co. | 
having an equity value of 13,100.00 


_ Vo 
That so far as known and, as estimated by your Petitioner, on 
information and belief, the decedent left debts as follows: 
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Doctors Hospital, District of 
Columbia, approximately $1,100.00 


Medical bills of attendant 
Physicians and nurses 500.00 


Estimated funeral expenses 1,200.00 


Debt to Allan Rothenberg acknow- 

ledged in Will for sundry securities 

and cash itemized and received in 

the distribution from the Estate of 

Martha Rothenberg, No. 67259, on 

July 29, 1947; value at time of transfer $18,670.02 


Sundry securities and cash, receipt 

for which was acknowledged by the 

decedent, from daughter Marjorie in 

the distribution made of guardianship 

account No. 10802 in the District of 

Columbia, estimated at time of dis- 

tribution July 17, 1951 at $10,488.90 
and cash of 1,026.86 


vill 

That your Petitioner is the Executor named in the Will of the de- 
cedent made and published on May 6, 1958 and filed in the office of 
Register of Wills for the District of Columbia; that no other testamen- 
tary disposition of the decedent has been found; and that Petitioner 
believes that the above-mentioned paper is, in fact, the last Will and 
Testament of the decedent. 

WHEREFORE, Petitioner prays: 

1. That citation may issue against the above-named heirs, 
legatees and next-of-kin; and that notice by publication may issue to 
any of them who may be returned'"Not Found". 

2. That said paper writing, dated May 6, 1958, be admitted to 
Probate as the Last Will and Testament of the said Pincus Rothenberg, 


deceased, as to both real and personal property. 
3. That Letters Testamentary issue to Petitioner as the Executor 
named in the aforesaid Will. 
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4, Suchother and further relief as the nature of the case may re- 
quire and to this Honorable Court may seem just and proper. : 


/s/ Herman Rothenberg 
Dated: May 22, 1958 


/s/ John J. Courtney 


/s/ Bernard Shankman, 
Attorneys for Petitioner 
843 Investment Building (5) 
District 7-8279 


DISTRICT OF COLUMBIA ss. 

I, the undersigned, Herman Rothenberg, being duly sworh, state 
that I have read the foregoing petition by me subscribed and know the 
contents thereof; that the facts therein stated of my personal knowledge 
are true except as to those stated upon information and belief and, as to 
them, I believe the same to be true. | 

/s/ Herman Rothenberg 
[JURAT dated May 22, 1958] 


[ Filed May 23, 1958] 


Last Will and Testament 
I, Pincus Rothenberg, of the District of Columbia, being of sound 
mind, memory, and understanding, do make, publish, and declare this 
to be my last Will and Testament, hereby expressly revoking all former 


wills and any testamentary writings of any nature heretofore made by 


me. 

FIRST, I acknowledge my indebtedness to my son Allan and to my 
daughter Marjorie Rothenberg Smith for the monies and personal prop- 
erty entrusted to my care by them from their inheritance from their 
mother and my deceased wife Martha. | 

All monies and securities are identified in the proceedings in 
probate of the estate of my late deceased wife and in the guardianship 
of my daughter Marjorie on file in the District of Columbia. | 


I direct that my executor shall return to Allan and to Marjorie 
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the debts due each in proportion to their inheritance, first out of my 


personal estate and, if that be insufficient then out of my real estate. 
I specifically make the indebtedness to my children a first charge upon 
all of my property. 

I have during my lifetime, sold and converted these assets in my 
brokerage and personal property accounts. I direct that my executor 
cause an accounting to be made of the proceeds of these funds entrusted 
to my care by my son and daughter, and I direct that he follow the funds 
wherever they may be found, and to pay the same as a first debt to my 
son Allan and my daughter Marjorie. 

Thereafter, I direct and desire that my executor pay all my other 
debts, funeral and testamentary expenses, and the legacies hereinafter 
set forth out of my personal estate, or real estate if that be insufficient. 

SECOND, I give and bequeath to my daughter Marjorie a sum 
which shall be equal to the amount by which the funds received by me 
in her guardianship shall have been diminished by payments to me 
authorized by the Court, save and except Court costs and fees as will 
appear from my guardianship account. It is my purpose hereby to 
return to my daughter Marjorie her full inheritance from her mother. 

THIRD, I give, devise, and bequeath my real estate on Cortland 
Place, N. W., to my son Allan and my daughter Marjorie in equal shares. 

FOURTH; I have provided for and bequeath to my wife Helen, a 
one hundred and eighty dollar a month annuity out of my retirement 
fund, which said annuity I deem to be a part of my estate and disposed 
of as a part of my estate. 

FIFTH, After the payment of my indebtedness as hereinabove 
set forth, and of the legacy to my daughter Marjorie, I give, devise, and 
bequeath all of the rest and remainder of my property, in equal shares, 
to my daughter Marjorie, my son Allan, and my wife Helen Rothenberg. 

SIXTH, I nominate and appoint my brother, Herman Rothenberg, 
to be executor of my estate, requesting that he be permitted to serve 
with the minimum bond. 

I give to my executor full power of sale of any personal or real 
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property, either at private or at public sale, without being held account- 


able for the proceeds thereof. 

SEVENTH, In the event that any provision of this Will, in any 
manner or form, offend any statute or decision of the Court of the Dis- 
trict of Columbia, or of the United States, and any part of this, my Will, 
be inoperative, in part or in whole, it is my will that this instrument 
shall operate and be in full force and effect insofar as it does not offend 
such statute or is not contrary to any decision of any said Court, and I 
direct that the provisions of this instrument shall be carried out as far 
as may be in accordance with the provisions herein made. 

In witness whereof I have set my hand and seal to this, my Will 
and Testament consisting of 2 pages, at Washington, D. C., this 6 day 
of May 1958, in the presence of the subscribing witnesses whose names 
are affixed hereto. 


/s/ Pincus Rothenber 
' (Seal 


Signed, sealed, published, and declared by the above-named 
Pincus Rothenberg in the presence of us, who, at his request and in his 
presence and in the presence of each other, have hereunto subscribed 
our names as witnesses thereof the day and year above written. 


/s/ Burdett S. Warden residing at 815 - 15th Street, N. W. 


/s/__ John J. Courtney residing at 3133 Connecticut Ave., N.W. 
Washington, D. C. | 


[ Filed June 5, 1958] 


PETITION FOR CAVEAT : 

The petition of Helen Rothenberg respectively represents to this 
Honorable Court: 

1. That she is an adult citizen of the United States and a resident 
of the District of Columbia and that she is the widow of Pincus Rothen- 
berg, deceased. 

2. That she has notice that a certain paper writing bearing date 
of the 6th day of May, 1958, has been filed in this Court as the last will 
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and testament of said Pincus Rothenberg, deceased. 

3. That her interest will be injuriously affected by the allowance 
of said pretended will, or its admission to probate; that she hereby 
contests the probate and the validity of said paper writing purporting 
to be the last will and testament of. Pincus Rothenberg, deceased, and 
for that purpose alleges: 

First: That said paper writing bearing the date May 6th, 1958, 
is not the last will and testament of said deceased. 

Second: That the said deceased was not, at the time of the making 
and subscribing or of the acknowledging by him of said paper writing, 
of sound mind and memory or in any respect capable of making a will. 

Third: That the said deceased was not, at the time of making and 
subscribing or of the acknowledging by him of said paper writing 
capable or possessed of the capacity to make a valid testamentary dis- 
position of his property. 

Fourth: That the said paper writing purporting to be the last will 
and testament of the deceased, was obtained and the execution thereof 
procured from the said Pincus Rothenberg by the undue influence, 
duress and coercion exercised upon him by one Herman Rothenberg or 
by some other person or persons unknown to petitioner. 

Fifth: That petitioner is advised that a period of at least several 
months will elapse before a determination of the issues to be framed 
upon the caveat can be had, and petitioner accordingly states that a 
collector should be appointed to collect, conserve and administer the 
assets of the estate of the decedent, pending the conclusion of this liti- 
gation; that the said estate consists principally of stocks in various 
corporation and subject to trading on the stock exchange and the economy 
of the times. 

WHEREFORE, the premises considered, the petitioner prays: 


1. That process may issue from this Court requiring the parties 


in interest to answer the exigencies of this petitioner. 
2. That said paper writing may be refused probate. 
3. That issues may be framed to be tried by a jury to determine 
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the facts with respect to the execution, and the validity of the alleged 
will. | 
4. That a collector or collectors of the estate of the deceased 
may be appointed to serve under bond until the termination of this 
caveat proceeding. 


5. And for such other and further relief as to the Court may seem 


meet and proper. 
/s/ Helen Rothenberg 
Helen Rothenberg, Petitioner 


/s/_ Francis W. Taylor 
Francis W. Taylor 


A. David Kelso, Jr., 
Attorneys for Petitioner 
1010-Vermont Ave., n.w. 
Washington, D.C. 
DI 7-6523 
District of Columbia, ss: 
I, Helen Rothenberg, do solemnly swear that I have read the fore- 
going petition by me subscribed and know the contents thereof; that the 
statements therein made of any personal knowledge are true, and those 


made as upon information and belief I believe to be true. 


/s/ Helen Rothenber 
Helen Rothenberg, Petitioner 


[JURAT dated June 5, 1958] 


[ Filed December 10, 1958] 


INTERROGATORIES TO CAVEATOR 

1. Please list the names and addresses of all persons known to 
you, your agents, servants, or employees, or your attorneys who have 
any knowledge as to any of the facts or issues involved in the ‘caveat 
proceeding pending herein. : 

2. Please give the names and addresses of all persons whom you, 
your agents, servants, or employees, or your attorneys have inter- 
viewed with respect to their knowledge of any of the facts or issues 
involved herein. , 
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3. Please set forth in detail in what manner you will be injuri- 
ously affected by the admission to probate of the alleged last will and 
testament of the decedent. 

4. Please list the names and addresses of those persons upon 
whom you rely to establish the allegations contained in your petition for 
caveat and identify with particularity those persons whom you claim will 
testify that the last will and testament of the decedent was procured by 
the fraud or undue influence practiced upon the decedent by Herman 
Rothenberg or others. 

5. Please specify in detail the fraudulent representations, the 
statements, actions, or other conduct practiced upon the decedent and 
state by whom such fraud was committed, the dates, times, and places 
thereof. 

6. Please state what person or persons other than Herman 
Rothenberg are alleged by you to have exercised fraud, undue influence, 
or other improper conduct towards the decedent thereby procuring from 
him the paper writing alleged to have been his last will and testament. 

7. In your ‘petition for caveat you state that the decedent was not of 
sound mind and memory and capable of executing a will. Please state 
what was his mental condition at the time of his execution of the will in- 
sofar as you know. 

8. Please state whether or not you received from the decedent at 
or about the time of the execution of the paper writing claimed to be his 
last will and testament any checks executed by him or other documents 
which he signed for purposes of transferring to you or others property, 
money, checks, promissory notes, or other documents of any nature 
whatsoever. If your answer is yes then specify in detail what you 
received from the decedent at or about the time of executing the will and 
what you did with such items. If you received any checks from the 
decedent, did you attempt to cash such checks and if so where and when 
did you attempt to cash such checks. 


9. Do you have in your care or possession any power of attorney 
signed by the decedent nominating you as his attorney in fact to act for 
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him. If your answer is yes please state where you have such power of 
attorney. If your answer is no please state whether or not you had such 


power of attorney at any time in the past and what has = of such 


power of attorney. 

10. Please state whether or not the decedent during his lifetime 
ever transferred into your name any real property which had previously 
been transferred into the name of the decedent solely. If your answer 
is yes please state whether or not you now have such real property in 
your name, and if not what has happened to such real ao and its 
proceeds. 

11. State whether or not pursuant to any alleged power of attorney 
you obtained at any time from any person or persons any personal 
property whether tangible or intangible which had previously been in the 
name of the decedent without being joined in your name at such time. 

If your answer is yes, state when you received such personal property, 
what has happened to such personal property and if sold or otherwise 
disposed of what has happened to the proceeds of such sale or other 
disposition. 

12. Please state whether or not you at any time prior to the 
death of the decedent ever advised the caveatee, Allen Rothenberg or 
his sister Marjorie Smith, that you had in your possession the afore- 
said power of attorney, and had transferred to you any real property of 
the decedent and whether or not you ever advised them what had hap- 
pened to the personal property obtained by you and to the real property 
transferred into your name. If you did so advise the caveatee and his 
sister please state where and when you gave such information to them 
and whether such information was given orally or in writing. 


/s/ Arthur L. Willcher 
843 Investment Building 
Washington, D. C. 


Attorney for caveatee, 
Allen Rothenberg 


[ Certificate of Mailing] 


[ Filed December 31, 1958] 
ANSWERS TO INTERROGATORIES 


The Caveator makes answer to the interrogatories propounded by 
Allen Rothenberg by his attorney Arthur L. Wilcher: 


1. Dr. John L. Frazier, 2124 Eye St., N. W., Apt. 603, 
Washington, D. C. 


Blanche Bezuchova, 3355-16th St., N. W., Washington, D.C. 
Mrs. Nathan B. Williams, 3913 McKinley St., N. W. 
Dr. Charles White, Sr., 1801 Eye St., N. W. 

2. Same as above. 

3. Interest as the widow will be diminished if paper writing is 
admitted to probate which purports to acknowledge (1) claims that appear 
to be contradicted by the records (2) claims that have not arisen three 
years immediately before the death of the decedent. 

4. Caveator as to the fraud and undue influence. See answer to 
No. 1 as to other witnesses. 

5, Caveator states Herman Rothenberg for a long time prior to 
decedent's death made false statements concerning caveator to her hus- 


band, the decedent which in effect did influence the decedent against the 


caveator his widow. 

6. Probably Allen Rothenberg. 

7. Decedent had been under drugs and sedatives from March 22nd, 
1958. He was suffering from an incurable disease; was constantly in 
great pain. Hada major operation and the incision had broken open; he 
was constantly demanding that he be given a shot to alleviate the pain. 
His physical and mental condition progressively worsened. He became 
disinterested in his affairs; in his surroundings; unable to carry ona 
conversation. On May 5th, 1958 his condition had so deteriorated that 
his physician made a recommendation in writing that steps be taken to 
proceed to have ai guardian appointed to handle his financial affairs in as 
much as he was not in mental condition to understand what was going on. 
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Further about 30 to 45 minutes before he is purported to have executed 
the paper writing dated May 6th, 1958 he had been administered a drug 
and he was under its influence at the time aforesaid. 

8. Have not received any checks or other documents. 

9. A power of attorney was received from the decedent in Feb- 
ruary 1958. Power is on deposit with Merrill, Lynch, Pierce, Fenner 
& Smith, 

10. No. Real Estate on Cortland place, N. W., was transferred 
to name of decedent and caveator, his wife: as tenants by the entireties. 
Caveator is now owner as surviving tenant by the entireties. _ 

11. None. 

12. Never talked business affairs with children and did not be- 
come acquainted with Herman Rothenberg until 1954. 


/s/ Helen Rothenberg 


[Jurat, dated December 30, 1958] 
[Service] 


[ Filed January 12, 1959] 
MOTION TO DISMISS 


The caveatees move the court for an order dismissing the caveat 
filed herein by the widow of the decedent and for reason therefore allege 
that the widow under the circumstances does not have such an interest 
as will support the filing of a caveat, for the will does not affect her 
rights as widow. 


/s/ Arthur L. Willcher 


* * * 


Attorney for Caveatee 
Allan Rothenberg | 
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[ Filed January 12, 1959] 
POINTS AND AUTHORITIES IN SUPPORT OF MOTION TO 
DISMISS CAVEAT 

The will of the decedent filed herein leaves the widow one third of 
decedent's estate. It names as executor the decedents brother. The 
will also includes devises demanding that the executor pay certain debts 
of the decedent. ‘The widow has caveated the will and it is asserted by 
the caveatees that the widow is without legal justification for such caveat 
as she has no interest which is adversely affected by the will. 

In Kimberland v. Kimberland, 92 U.S. App. D.C. 145 a husband 
filed a caveat against the will of his deceased wife who under the will 
had left all of her property to her son. A motion to dismiss the caveat 
was granted. On appeal the court of appeals said: 


| . In Angell v. Groff, 42 App. D.C. 198, 201, 
and again in Lonas v. Betts, 82 U.S. Appeals D.C. 55, 
160 F. 2d 281; we said ‘the interest which a person 
must possess to enable him to caveat the validity of a 
will is such that, had the testator died intestate, he 
would have been entitled to a distributive share in the 
estate.' We take this to mean a distributive share dif- 
ferent than what he would have been entitled to if the will 
were held valid. In Warner v. Frederick, 68 App. D.C. 
158, 161, 94 F. 2d 627, 630, and again in Lonas v. Betts, 
supra, we said 'The estate of a decedent ought not to be 


subjected to the trouble and expense of an attack, except 
by one who, if the attack proves successful, would have 
some legal claim upon the estate.’ We take this to 
mean a legal claim upon the estate different from what 
he would have if the attack upon the will proves un- 
successful." 


This caveatee issued interrogatories to the caveator to enable the 
caveatee to ascertain how the caveator would be injuriously affected by 
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the probate of decedent's last will. In response to one of the interrog- 
atories the caveator stated that her interest as widow would be diminished 
if the paper writing would be admitted to probate as it purports to acknow- 
ledge claims that appear to be contradicted by the records and too, claims 
that have not arisen within three years immediately before the death of 
the decedent. Apparently what the caveator is attempting to state is 
that she does not want the estate to honor the alleged debts against the 
estate as to which there could be made a plea.of bar of the Statute of 
Limitations. The answer to the interrogatory does not set forth any 
fact which disclosed any contradiction of the validity of the debt admitted 
by the last will of the decedent, nor does she show any way that the statute 
of limitations would be a bar to the debt. If the debt is due, and it is 
asserted that the debts are due, then irrespective as to the command in the 
will that the debt be paid, the estate would have to honor the debt, so that 
the existence of the demand in the will that the debt be paid does not af- 
fect the legal validity of the debt but is merely an admission by the de- 


cedent as to the existence of the debt and his desire that it be paid. 


With respect to the question that the debts have been owing for more 
than three years prior to the decedents death, the alleged statement 
claiming that the Statute would apply is not factual nor is any legal basis 
shown which would make the Statute of Limitations applicable. | Even if 
the Statute were applicable there is no necessity on the part of ‘an ex- 
ecutor or administrator to plead such statute where.a debt is owing by 
the decedents estate. To the contrary, the law specifically admits 
that an administrator or executor may pay a debt which is owing but as 
to which the Statute would prove a complete defense. And if the ex- 
ecutor or administrator does pay such a debt which is barred by the 
Statute it is not grounds for his removal as executor, Perkins v. Berger, 
79 U.S. App. D.C. 286, 145 Fed. 2d 856. 

By the terms of the will the caveator will obtain that share of the 
decedents estate to which she is entitled by law and since the will 
creates no condition which would diminish or affect her rights as an 
heir of the decedent, the caveator is without legal justification with 
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which to support her caveat. Accordingly it is respectfully subm itted 
that the caveat should be dismissed. 


/s/ Arthur L. Willcher 


* * * 


Attorney for Caveatee Allan 
Rothenberg 


[ Filed January 20, 1959] 


POINTS AND AUTHORITIES IN OPPOSITION TO MOTION 

TO DISMISS CAVEAT FILED ON BEHALF OF ALLAN 

ROTHENBERG 

The Caveator by her attorney Francis W. Taylor in opposition to 
Caveatee's Motion to Dismiss caveat states: 

1. That the motion should be overruled. 

2. The caveator in this case is such 2 party in interest that is 
entitled to file a caveat; that the paper writing alleged to be the will of 
Pincus Rothenberg, deceased purports to acknowledge an indebtedness 
to Allan Rothenberg, his son and Marjorie Rothenberg Smith, his 
daughter, for the monies and personal property entrusted to his care 
by them for their inheritance from their Mother his deceased wife, 
Matha and as set forth in the petition of Herman Rothenberg to admit 
the paper writing to probate is the sum of $30,185.78. That he refers 
to administration of the estate of Martha Rothenberg, Administration 
No. 67259 (1947)! United States District Court for the District of 
Columbia) which estate was closed in 1947; and to guardianship estate 
(Guardian No. 1082 United States District Court for the District of 
Columbia) and which estate was closed in May 1951. 

3. That petition to probate paper writing dated May 6th, 1958 as 
a last will and testament acknowledges indebtedness against the estate 
as follows: 

Allan Rothenberg (July 1947) $ 18,670.82 

Marjorie Rothenberg Smith (1951) 11,515.76 


— 


Total $ 30,185.78 
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4, That the records of the Probate Court of the United States 
District Court for the District of Columbia Guardianship No. 10802 


contains the receipt of the proceeds of the Guardianship account of the 
Estate of Marjorie Rothenberg which is the claim acknowledged by the 
nominated Executor, a claim if due is at over six years and ten months 


past due at the time of the death of the decedent. 

That the Records of the Probate Court of the United States District 
Court for the District of Columbia in the Estate of Martha Rothenberg, 
Administration 67259, shows the receipt of the interest of Allan Rothen- 
berg in the said estate to have been delivered to him in 1947 and which 
is the claim acknowledged in the paper writing heretofore referred to 
and the claim if valid is over eleven years old at the time of the death 
of the decedent. 

5, The proceedings filed by the nominated executor clearly 
establishes: 

A. That he does not intend to controvert the claims of Allan 
Rothenberg and Marjorie Rothenberg Smith, which together amount of 
$30, 185.78 although there is no trust established under the paper writ- 
ing dated May 6th, 1958. 

B. That the Executor of Administrator under Title 18 Hoey 
515 of the District of Columbia Code (1950) edition is given discretion in 
pleading the Statute of Limitations or laches against these claims, 

C. That the records of the United States District Court for the 
District of Columbia in the heretofore cited proceedings indicate there 
is no basis for the claim. . ok 

6. Caveator's interest as the widow is entitled to 1/3 of the 
estate after payment of debts. Caveator contends that debts only mean 
just and established debts and the acknowledgement in the paper writing 
is. without force and effect if the paper writing is invalid for the reasons 
set forth in the joinder of issues on the caveat in this cause. Caveator's 
interest dollar wise is $10,061.92 and renunciation of the will or election 
to take her statutory interest would deprive her of this amount, so her 
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interest is financial in addition to her right to be preferred to act as 
administrator. 

7%. This case differs from the decision in 92 U.S. Appeals D.C. 
145 when the basis for the caveat was the right only of the surviving 
spouse to act as administrator. 

8. And for'such other and further reasons as may be made known 
at the time of the hearing on the motion. 


Authorities 

Receipt of Allen Rothenberg in Administration No. 67259. 
Receipt of Marjorie Rothenberg in Guardianship 10802 
Records in Administration No. 67259 and Guardianship 10802 
United States District Court for the District of Columbia. 
Paper writing dated May 6th, 1958 signed by deceased in this proceed- 
ing. 

Respectfully submitted, 


/s/ Francis W. Taylor, 


Attorney for Caveator 
* * * 


[ Certificate of Service] 


[ Filed February 17, 1959] 
ORDER DISMISSING CAVEAT 


Upon consideration of the motions of the caveatees to dismiss the 
caveat filed herein by the widow of the decedent, Helen Rothenberg, and 
it appearing to the court that the caveator is without sufficient interest 
to caveat the paper writing asserted to be the last will and testament of 
the decedent, Pincus Rothenberg, and-that the mations to dismiss the 
caveat should therefore be granted, it is by the court this 17th day of 
February, 1959 
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ORDERED that the caveat filed herein by Helen Rothenberg, widow 
of the decedent, be and the same is hereby dismissed. 


/s/ Charles F. McLaughlin 
Judge 
SEEN: 


/s/ A. David Kelso, Jr. 


Francis W. Taylor & A. David Kelso, Jr. 


/s/ T. S. L. Perlman 
Attorney for caveatee Smith 


/s/ Arthur L. Willcher 
Attorney for remaining caveatees 


[ Filed August 4, 1947] 
IN THE DISTRICT COURT OF THE UNITED 
STATES FOR THE DISTRICT OF COLUMBIA 
Holding Probate Court 
Estate of: Martha Rothenberg, deceased 


Receipt of DISTRIBUTEE Allan Rothenberg 
Recorded receipts: Liber 164 Folio 477 


In re Estate of ) 
Martha Rothenberg ) 


No. 67-259 


I, the undersigned, Allan Rothenberg hereby acknowledge to have 
received from Pincus Rothenberg, Administrator of. the estate of 
Martha Rothenberg No. 67-259, the portion of the estate due me, con- 
sisting of Assets listed in the Restated First and Final Account, having 
an appraised value of $18,670.02 as shown by the Restated First and 
Final account filed in said cause on July, 1947. : 

In testimony whereof I have hereunto signed my name and affixed 
my seal this 29 day of July, A.D. 1947. 


/s/ Allan Rothenberg 
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[ Filed July 17, 1951] ~ So 


DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 


Holding a Probate Court 


Guardianship of No. 10802 
Marjorie Ann Rothenberg, Guardianship 


Minor 


RECEIPT OF WARD OF ASSETS OF GUARDIANSHIP. 


The undersigned Marjorie Ann Rothenberg, having attained the age 
of twenty-one years and Pincus Rothenberg having filed his Final Account 
as guardian in the above entitled matter hereby acknowledges receipt of 
the following: 


Cash Frees a epee Stat conveyed oeciel ier APE AUS ORCS 
200 shares, Baldwin Locomotive Common 
200 shares of National Supply Company Common 
146 shares of Republic Steel Co., Common 
ee = " "(stock dividend) 
200 shares Baldwin Locomotive Securities Corp. (stock dividend), 
the foregoing shares of stock being valued in the Inventory at $10, 488.90, 
to which is to be added the stock dividends above set forth. 
One-third of jewelry valued at $ 95.00 


/s/ Marjorie Ann Rothenberg. 


Undertaking $13,000.00 
Letters issued July 14, 1947 
Date of birth March 30, 1930 
Final Account March 30, 1951. 


[ Filed March 18, 1959] 
NOTICE OF APPEAL 


Notice is hereby given this 18th day of March, 1959, that Helen 
Rothenberg, Caveator hereby appeals to the United States Court of Ap- 
peals for the District of Columbia from the judgment of this Court 
entered on the 17th day of February, 1959 in favor of Caveatees' Motion 
to Dismiss Caveat filed by Appellants to deny probate of the paper writ- 
ing asserted to be the last will and testament of Pincus Rothenberg 
deceased and against the Caveator, Helen Rothenberg dismissing her 


caveat on the grounds that she was not as the widow of the deceased not 


a proper party in interest to file a caveat. 
/s/ Francis W. Taylor 


A. David Kelso, Jr., 
Attorneys for the Appellant 
* * * 


[ Certificate of Service] 


BRIEF FOR APPELLEES 


United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


United States Court of Appeals 
é For the 
No. 15,098 District of Columbia Circuit 


FILED §=JUL 27 1959 


HELEN ROTHENBERG, 
Appellant, 


HERMAN ROTHENBERG, 
ALLEN ROTHENBERG, 
and 


MARJORIE ROTHENBERG SMITH, 
Appellees. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
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(i) 


QUESTION PRESENTED 


In appellees' opinion, the question presented is 


whether a surviving spouse is a "party in interest" so 


as to have standing to contest the validity of the proposed : 
will of her deceased husband, when she has the statutory 
power to renounce her deceased spouse's will and to 
claim the same share of the estate as she would take by 
intestacy if the will were held invalid. 


COUNTER-STATEMENT OF THE CASE 
STATUTES INVOLVED 

SUMMARY OF ARGUMENT 
ARGUMENT 


I. The Settled Rule Of This Court Is That The 
Surviving Spouse Lacks Standing To Contest 
The Deceased Spouse's Will, Because The 
Surviving Spouse Can Achieve The Same 
Result By Renouncing The Will And ene 
His Intestate Share 


No Exception Should Be Made On The Ground 
Of The Will's Acknowledgement Of Debts Or 
Of The Widow's Contneret Claim To 
Administration 


A. The Fact That The Will eae aes 
Debts Of The Testator And Directs Their 
Payment Does Not Affect The Sener 
Spouse's Interest . ° 


. The Possibility Of Becming Administra- 
trix In Case Of Intestacy Is Not An 
Interest Which Will Support A Caveat. 


CONCLUSION 
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BRIEF FOR APPELLEES 


COUNTER-STATEMENT OF THE CASE 


This is an appeal from an order of the District Court, holding 
Probate Court, dismissing a caveat filed by decedent's surviving spouse 
to a proposed will of decedent. The ground of dismissal was that 
the surviving spouse lacked standing under the statute to maintain 
a caveat, because she could obtain the same share of decedent's 
estate by exercising her statutory power to renounce the will and 
claim her intestate share as she could obtain by having the will set 
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aside in the caveat proceeding. The facts are as follows: 


Decedent Pincus Rothenberg died domiciled in the District of 
Columbia on May 14, 1958 J .A. 4). He was survived by appellant, 
his widow, and appellees Allen Rothenberg and Marjorie Rothenberg 
Smith, children of a former marriage and sole heirs and next of kin 
(J.A. 4-5). 


On May 23, 1958, appellee Herman Rothenberg, decedent's 
brother as named executor offered for probate a will of decedent dated 
May 6, 1958 (J.A. 4-7). The will contained the following provision 
(J.A. 7-8): 


"FIRST, I acknowledge my indebtedness to 
my son Allan and to my daughter Marjorie Roth- 
enberg Smith for the monies and personal prop- 
erty entrusted to my care by them from their 
inheritance from their mother and my deceased 
wife Martha. 


"All monies and securities are identified in 
the proceedings in probate of the estate of my 
late deceased wife and in the guardianship of my 
daugliter Marjorie on file in the District of Co- 
lumbia. 


"T direct that my executor shall return to 
Allan and to Marjorie the debts due each in pro- 
portion to their inheritance, first out of my per- 
sonal estate and, if that be insufficient then out 
of my real estate. I specifically make the in- 
debtedness to my children a first charge upon all 
of my property. 


‘TY have during my lifetime, sold and con- 
verted these assets in my brokerage and personal 
property accounts. I direct that my executor 
cause an accounting to be made of the proceeds 
of these funds entrusted to my care by my son 
and daughter, and I direct that he follow the funds 
wherever they may be found, and to pay the same 
as a first debt to my son Allan and my daughter 
Marjorie. 

"Thereafter, I direct and desire that my 
executor pay all my other debts, funeral and 


3 
testamentary expenses, and the legacies herein- 


after set forth out of my personal estate, or real 
estate if that be insufficient. * * * " 


The will also made a bequest to the daughter, devised real estate to the 


son and daughter, referred to a civil service retirement annuity of 


queathed the residue of the estate in equal shares to appellant and to 
decedent's son and daughter (id.). 


On June 5, 1958, the will not yet having been admitted to pro- 
bate, appellant filed a caveat to the probate of the will, alleging that 
decedent was of unsound mind and lacking in testamentary capacity and 
that the execution of the will was obtained by undue influence, duress, 
and coercion (J.A. 9-11). To this caveat, answers were filed in due 
course; and issues were framed (J.A. 1). In reply to interrogatories 
served by appellees, requesting appellant to state in what manner she 
would be injuriously affected by the probate of the proposed will, appel- 
lant stated (J.A. 14): | 


"Interest as the widow will be diminished if 
paper writing is admitted to probate which pur- 
” portsitd ‘a¢knidWledge (1) ‘claims:that appear to 
be contradicted by the records and (2) claims 
that have not arisen three years immediately be- 
fore the death of the decedent." 
Thereafter timely motions to dismiss the caveat were filed by 
appellees, alleging that appellant, as widow, did "not have such an in- 
ee ae 
terest as will support the filing of a caveat, for the will does not affect 
her rights as widow" (J.A. 15). At the argument of the motion, appel- 
lees took the position that appellant lacked standing to maintain a caveat 
because, as surviving spouse, she was not a "party in interest" within 
the meaning of D.C. Code § 19-307, since she could exercise her sta- 
tutory power to renounce the will and claim her intestate share, thus 


obtaining the same rights that she could obtain by a successful caveat 


resulting in an intestacy. 


On March 17, 1959, the District Court granted the motion to 
dismiss and dismissed the caveat, reciting "that the caveator is with- 
out sufficient interest to caveat the paper writing asserted to be the 
last will and testament of the decedent" (J.A. 20). The proposed will 


had not been yet admitted to probate and administration had not ye 
been granted on decedent's estate. Pe a 
CE 


STATUTES INVOLVED 


The pertinent provisions of the District of Columbia Code are 


as follows: 


(1) 819-307. 


"Tf, upon or prior to the hearing of the ap- 
plication to admit the will to probate, any party 
in interest shall file a caveat in opposition, duly 
verified, and setting forth facts inconsistent 
with the validity of the will, the said will shall 
not be admitted to probate ***," 


(2) $18-211. 
* * * KX 


"By renouncing all claim to any and all de- 
vises and bequests, made to her or him by the 
will of her husband or his wife, the surviving 
spouse shall be entitled to such share or interest 
in the real and personal estate which she or he 
could have taken had the deceased spouse died 
intestate. ***" 


(3) 8 20-204. 


"Hf the intestate leave a widow or surviving 
husband and a child or children, administration, 
subject to the discretion of the court, shall be 
granted either to the widow or surviving husband 
or to the child, or one or more of the children 
qualified to act as administrator, and further 
subject to the discretion of the court as follows:" 


* * KK * 


§ 20-209. 


Males shall be preferred to females in 
equal degree." 


b) 
SUMMARY OF ARGUMENT 


1. Appellant concedes that the rule of Kimberland v. Kimber- 
land, 92 U.S. App. D.C. 145, 204 F.2d 38 (1953), which held that the 
surviving spouse lacks an interest sufficient to support a caveat be- 
cause she can achieve the same result by renouncing the will and claim- 
ing her intestate share, covers this case. No reason is suggested for 
overruling the Kimberland case. | 


2. Appellant's contentions that there should be an exception to 


the Kimberland rule in this case, based (1) on the fact that the will 
acknowledges and directs the payment of claims which she assumes are 
invalid and which she assumes the executor will allow and pay ay and (2) 
on the possibility of her being appointed administratrix in case of intes- 
tacy, are unfounded. | 


a. The will's acknowledgement of indebtedness and direc- 
tion for payment does not | affect the widow's rights on renunciation. If, 
as she improperly 3 assumes, ‘the debts referred to by the will were 
invalid, then the direction in the will to pay them would be merely a 
legacy which does not take priority over the widow's share. To take 
as creditors rather than as legatees, the claimants must establish 
their Pitincs by the procedures provided by law. Although the will 
could be used as evidence of the validity of claims, and although claims 
are prior to the widow's share, the status of the will as evidence does 
not depend on whether it is admitted to probate. Hence renunciation 
will give appellant all the benefits of a successful contest. 


Appellant's argument therefore comes down to the unsupported 
and invalid assumptions that the executor will violate his duty of scru- 
tinizing claims, and that the claims referred to in the will are invalid 
and barred. The record does not support these assumptions, and the 
presumption is that the executor will act properly. Appellant's posi- 
tion, if adopted, would open will contest cases to collateral issues 


involving the validity of prospective claims and the prospective 


faithfulness of executors. 


b. Appellant's contention that the possibility of her obtain- 
ing administration in case of intestacy is an interest which will support 
a caveat has been expressly rejected by this Court in the Kimberland 
and other cases. And the appellant's assumption that she will obtain 
administration in case of intestacy is incorrect: under the statute 
appellees have an equal or better right to administration, and in cases 


of conflict between fhe widow and children, such as exists in this case, 
the Probate Court is likely to appoint a neutral administrator. 


ARGUMENT 


THE SETTLED RULE OF THIS COURT IS THAT THE SURVIVING 
SPOUSE LACKS STANDING TO CONTEST THE DECEASED 
SPOUSE'S WILL, BECAUSE THE SURVIVING SPOUSE CAN 
ACHIEVE THE SAME RESULT BY RENOUNCING THE WILL AND 
CLAIMING HIS INTESTATE SHARE. 


CLAIMING HIS INTESTATE SHARE. 
The question presented has previously been before this Court 
in Kimber land v. Kimberland, 92 U.S. App. D.C. 145, 204 F. 2d 38 
(1953). That case, which held that the surviving spouse is not a party 
in interest and may not maintain a caveat, is squarely in point and is 
controlling here. Accord, In re Phillips' Estate, 111 F. Supp. 453 


(D.D.C. 1947) (Proctor, J.). 


In the Kimberland case, a widower, for whom his deceased 
wife's will made no provision, was held to be not a "party in interest" 
and therefore not entitled to contest the will, because his widower's 
right under § 18-211 of the Code to claim his intestate share entitled 
him to the same share that he could obtain by establishing that the will 
was invalid. The Court's reasoning was as follows (92 U.S. App. D.C. 
at 146, 204 F. 2d at 38): 

"D.C. Code (1951) § 19-307 provides that 
"If, upon or prior to the hearing of the applica- 
tion to admit the will to probate, any party in 


interest shall file a caveat in opposition, duly 
verified, and setting forth facts inconsistent with 
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the validity of the will, the said will shall not be 
admitted to probate until the issues raised by 
said caveat shall be determined, as hereinafter 
directed.' In Angell v. Groff, 42 App. D.C. 
198, 201, and again in Lonas v. Betts, 82 U.S. 
App. D.C. 55, 160 F. 2d 281, we said 'The in- 
terest which a person must possess to enable 
him to assail the validity of a will is such that, 
had the testator died intestate, he would have 
been entitled to a distributive share in the es- 
tate.' We take this to mean a distributive share 
different from what he would be entitled to if the 
will were held valid. In Werner v. Frederick, 
68 App. D.C. 158, 161, 94 F. 2d 627, 630, and 
again in Lonas v. Betts, supra, we said 'the 
estate of a decedent ought not be subjected to the 
trouble and expense of an attack, except by one 
who, if the attack prove successful, would have 
some legal claim upon the estate.' We take this 
to mean a legal claim upon the estate different 
from what he would have if the attack upon the 
will prove unsuccessful." 


Since a successful contest can result in the surviving spouse's obtaining 


only his intestate share, and since renunciation must result in his ob- 
taining the same share, there is no circumstance in which the surviving 
spouse can benefit by a will contest. The Court so recognized.’ 


No reason has been suggested for overruling the Kimberland 
case. It is in accord with the great weight of authority in other juris- 
dictions, which holds that the surviving spouse is without standing to 
contest the deceased spouse's will, her remedy being to renounce. 
E.g., Robertson v. Robertson, 144 Ark. 556, 223 S,W. 32 (1920); 
Saunders v. Saunders, 310 Ill. 371, 141 N.E. 708 (1923); In re Smith's 
Estate, 165 Iowa 614, 146 N.W. 836 (1914); In re Fallon's will, 107 
Iowa 120, 77 N.W. 575 (1898); In re Gereke's Estate, 165 Kan. 249 , 
195 P. 2d 323 (1948); Eckert v. Givan, 298 Ky. 621, 183 S.W. 2d 809 
(1944); Egbert v. Egbert, 186 Ky. 486, 217 S.W. 365 (1920); Thompson 
y. Thompson, 134 Ky. 757, 121 S.W. 641 (1909); Jensen v. Hindercks, 
338 Mo. 459, 92 S.W. 2d 108 (1936); cf. Dunham v. Sitzberg, 53 N.M. 


ee) 
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81, 201 P. 2d 1000 (1948) (pretermitted child may not contest will 
where statute permits it to claim intestate share. 


The Kimberland rule is supported by cogent considerations of 
public policy. In the first place, the estate should not be subjected to 
the delay, expense, and bitterness of a will contest litigation where 
contestant can achieve the same result as she could achieve in a suc- 
cessful contest by the simple, expedient, ex parte process of filing an 
election in statutory form to renounce the will. In the second place, it 
would be unfair to all the beneficiaries of the estate to allow the sur- 
viving spouse the privilege of first filing a caveat, and then, if the will 
is upheld in the resulting litigation, nullifying the outcome by renounc- 
ing after all. Yet this is the result that appellant seeks here. 


No opposing consideration of policy suggests itself, unless it 
be the view that parties should be allowed to resort to the courts at 
will whether or not the litigation can serve a useful purpose and whether 
or not other more ‘satisfactory procedures are available. On the con- 
trary, the policy of the law has always been to put an end to litigation. 


The two cases cited by appellant as supporting a minority view 
are not in point. Senk v. Mork, 212 Md. 413, 129 A. 2d 675 (1957), 


recognized the generality of the view that the surviving spouse lacks 


standing to contest the Will of the deceased spouse. And it expressly 
reserved the question which was before this Court in the Kimberland 
case and which is here presented--namely, whether the surviving 
spouse has such standing when the question of standing is raised before 
the statutory period for electing to renounce the will has expired. The 
Maryland court held only that the widow acquires standing after the 
expiration of the statutory period for filing a renunciation of the will, 
when the question of standing has not been raised by the proponents of 
the will within the statutory period. In the present case, the six-month 
period for filing an election to renounce under section 18-211 of the 
Code had not even begun to run when the motion to dismiss the caveat 


9 


was granted, because under the statute the period begins only when 
administration is granted. The Maryland court, moreover, was influ- 
enced by the fact that, under the Maryland statute, there are circum- 
stances in which the share taken by the surviving spouse on renuncia- 
tion is not the same as her share in case of intestacy (see 212 Md. at 
416-418, 129 A.2a at 676-677). No such possibility exists in the 
present case, because in our statute the renunciation provision is 


framed in terms of the intestate share. 


Likewise, Matter of Carll, 201 Misc. 829, 106 N.Y.S. 2d 363 
(1951), aff'd, 107 N.Y.S. 2d 578 (App. Div. 1951),is based upon pecu- 
liarities of the New York statutes. In New York the widow's right of 
renunciation is hedged with various statutory limitations, which, in 
numerous circumstances, make her share on election quite different 
from her share in intestacy. Compare Decedent Estate Law 818 with 
Decedent Estate Law § 83. As one example, the widow's share on re- 
nunciation can never exceed one-half the estate (id. § 18(1)(a)), while 
her share on intestacy, in some circumstances, may be the entire 
estate (id. § 83(4)). Thus, in New York the right of renunciation is not, 
as in the present case, the substantial equivalent of a successful con- 
test. 


Il. NO EXCEPTION SHOULD BE MADE ON THE GROUND OF THE 
WILL'S ACKNOWLEDGMENT OF DEBTS OR OF THE WIDOW'S 
CONTINGENT CLAIM TO ADMINISTRATION. 


Appellant, while recognizing that the rule of the Kimberland 


case is broad enough to cover the present case, seeks to carve from 
the rule an exception in the present case. She makes two arguments: 
(1) that since the will acknowledges and directs the payment of debts 
owing by decedent to his children, if the will is upheld the executor will 
be bound to follow these directions and pay these claims, and, as the 
payment of debts takes priority over the widow's intestate share, such 
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action will diminish her share; (2) that if the will is upset she may be 
appointed administratrix and thus become entitled to fees for services. 
Both arguments are based on fallacies stemming from misapprehension 
of controlling law. Stripped of these fallacies, both are merely varia- 
tions or repetitions of arguments that have been repeatedly considered 
and rejected by this court. We deal with the two arguments in turn. 


A. The Fact That The Will Acknowledges Debts Of The Tes- 
tator And Directs Their Payment Does Not Affect The 


Surviving Spouse's Interest .___ 
Appellant's first argument is based on a failure to recognize 
that nothing in the will can affect the widow's share on renunciation. 
It is also based on the wholly unwarranted assumptions that the children's 
claims are invalid and that the executor is under a duty to pay invalid 
claims. 


1. The basic fallacy in the argument is its failure to recognize 
that in renouncing the will the widow takes her intestate share wholly 
independently of the provisions of the will. Nothing inthe will can affect 
her statutory share, and this is as true of the provision respecting the 
payment of debts as of any other provision. ltt the debts referred to by 
the will are, as appellant assumes, invalid and unenforceable, then the 


if 
ri 
3 
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only effect of the testator's instruction to pay them is to create a legacy. | 
Cf. Johnson v. Bullard, 241 Mich. 170, 216 N.W. 396 (1927); Rowe v. 
Strother, 341 Mo. 1149, 111 S.W. 24 93 (1937); Wade v. Saussy, 149 
Ga. 340, 100 S.E. 106 (1919). And it is axiomatic that a legacy does 
not take priority over or affect the rights of a widow electing against 
the will. 


By calling a legacy a debt, or by directing its payment in satis- 
faction of a debt, the testator could not create an obligation against the 
estate to the prejudice of the widow or of other creditors. As the 
Supreme Court of Pennsylvania has pointed out (Mayer's Estate, 289 
Pa. 407, 411, 137 Atl. 627, 629 (1927)): 
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"The testator calls the gift to the two children a 
"just debt'. What did he mean by this expres- — 
sion? Did he wish to place this gift as a debt 
within the class of debts that had a priority in 
the settlement of the decedent's estate just dis- 
cussed? If that was his idea, it would be un- 
availing. He could not, in this fashion, create 
an obligation against the estate to the prejudice of 
debts existing at his death, or of the widow's in- 
terest." 
Thus, if, as she asserts, the children's claims are invalid, appellant's 
statutory share on renunciation will take priority, and she will gain 


nothing by a successful contest. 


Further, if the children assert claims to these debts, then they 
must establish their claims by the ordinary procedures for establishing 
claims of creditors. In that event, the executor is under no duty to 
honor the claims blindly. On the contrary, as will be shown ina mo- 
ment, he has a fiduciary duty to scrutinize all claims and to allow them 
only if satisfied of their validity; and he performs this duty under the 
supervision of the Probate Court. : 


Of course, if the claims prove to be valid, they take priority 


over the widow's share, but this is by operation of law and not of the 
will--a successful caveat will not alter the priorities. True, the 
children may offer the will as evidence in proof of their claims’, the 
will being a written admission by the testator of his indebtedness. But 
even this situation could not be altered by a successful will contest. 
The evidentiary value of the will does not depend on whether or not it is 
admitted to probate. In Strong v. Whicker, 274 Ky. 10, 117 S.W. 2d 
1017 (1938), for example, the highest court of Kentucky pointed out 
(274 Ky. at 16, 117 S.W. 2d at 1020): | 

"It is a settled rule that even though a will is 

void and ineffectual to pass title, it may be con- 

sidered as evidence in an action for services 


rendered and, perhaps for other purposes, tend- 
ing to establish a contract or an intention on the 
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part of the testator to make a contract or to pay 
for services rendered." 

Even if appellant were successful in establishing in a caveat 
proceeding that the will were induced by fraud or undue influence, or 
that the decedent were of unsound mips, this would not constitute a 
binding adjudication that the will is inadmissible in evidence. E.g., 
District of Columbia v. Armes, 107 U.S. 519; Lockard v. Parker, 164 
F. 2d 804 (4th Cir. 1947); Occidental Life Ins. Company v. Lame Elk 
White Horse, 74 A. 2d 435 (D.C. Mun. App. 1950); 2 Wigmore, Evi- 
dence (3rd Ed.) 8492. This is true for at least two reasons. In the 
first place, the standards. for determining testamentary capacity are 
entirely different from those for determining the capacity to make a 
testimonial admission. In the second place, the question of the capacity 
of the witness or party to make a testimonial admission goes only to 
the weight of the evidence and not to its admissibility. Hence, even in 
respect. to the use of the will as evidence, appellant could not gain by a 
successful caveat. 


2. Putting aside as irrelevant, therefore, the provision of the 
will relating to indebtedness and its payment, appellant's position. comes 
down to a mere naked assertion (i) that the children's claims are invalid 
and (ii) that the executor threatens to pay invalid claims, in violation of 


his fiduciary duty. . Neither’such assumption may be indulged. 


In Perkins v. Berger, 79 U.S. App. D.C. 286, 145 F. 2d 856 
(1944), this Court held that the likelihood that the personal 
representative might pay invalid or barred claims did not constitute 
ground for his removal. The basis for the decision was that the per- 
sonal representative is under a duty to deal fairly with claims, that 
his performance of this duty is subject to the supervision of the Probate 
Court, and that if he violates his duty by paying claims improperly, 
injured parties have an adequate remedy in the Probate Court by way- 


of objection to his accounts or otherwise. Since the mere possibility 
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that he may violate his fiduciary duty does not warrant his removal on 
a motion directed specifically to that end, it seems to us indisputable 
that appellant should not be permitted to achieve the same purpose by 


the indirect and far more costly, time-consuming, and destructive 


means of a broadside attack on the entire will. 


The view suggested by Perkins v. Berger is, we submit, 
clearly proper, for it is founded on the presumption that the fiduciary 
will carry out his duties faithfully and according to law. Appellant's 
naked assertion that the executor will not do so in this case is unsup- 
ported by anything in the record and is insufficient to overcome: the 
presumption of lawfulness. There is no more ground for indulging 
appellant's assumption that the executor will improperly allow invalid 
claims than there is for indulging the contrary assumption that, if 
appellant became administratrix, as she insists she may, she would 
improperly reject valid claims. 


Nor is there any ground whatever for assuming that the claims 
of the children are in fact invalid or barred. Appellant's contrary 
assertion is mere ipsa dixit. And even if the record supported it, 
appellant's contention, if accepted, would not make her a “party in in- 
terest." The creation by the Court of an "interest" of that kind 
would not only inject into caveat proceedings the delay, expense, and 
bitterness of the ordinary will contest, but would indeed enlarge the 
scope of such contests and would burden them with irrelevant aw 
collateral issues. If the surviving spouse can establish an "interest" 
sufficient to support a caveat by alleging and showing that the executor 
is likely to allow and pay invalid claims or that particular claims are 
invalid, such an allegation will open caveat proceedings to a host of 
collateral,irrelevant, and misleading issues involving the executor's 
prospective faithfulness and the validity of the anticipated claims. The 
proceeding will developinto an adjudication between the contestants of 
the validity of claims of creditors who, in the ordinary case, will not 
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even be parties to the contest. Such a sweeping expansion of the issues 
should not lightly be countenanced by this Court. 


B. The Possibility Of Becoming Administratrix In Case Of 
Intestacy Is Not An Interest Which Will Support A Caveat 
Appellant next relies upon the possibility, if a caveat is success- 
ful, that she may be appointed administratrix. Appellees submit that 
this bare possibility, based on unsupported assertions, does not con- 
stitute an "interest" within the meaning of the statute or of the Kimber- 
jand rule. 


Indeed, in the Kimberland case, this court expressly dealt with 


and rejected the contention that the possibility of appointment as admin- 
istrator is such an interest as will support the maintenance of a caveat. 
The court stated (92 U.S. App. D.C. at 146, 204 F. 2d at 38-39): 


"Appellant bases his claim on D.C. Code 
(1951) 820-204, which provides that 'If the intes- 
tate leave a widow or surviving husband and a 
child or children, administration, subject to the 
discretion of the court, shall be granted either 
to the widow or surviving husband or to the child, 
or oneior more of the children ***." No doubt it 
is possible that if the will were set aside the 
court might appoint appellant rather than appel- 
lee as administrator; and if he qualified and 
served he would be entitled to compensation for 
his services. But as Judge Proctor, sitting as 
a District judge, held in In re Estate of Phillips, 
D.C. 111 F. Supp. 453, the mere possibility of 
an opportunity to perform such services does not 
make one ‘a party in interest'." 


Judge Fahy, who filed a separate opinion in the Kimberland case, 
concurring in the result but refusing to join in a comprehensive defini- 
tion of the stututory term "party in interest", nevertheless joined the 
majority in holding that "the possibility under D. C. Code (1951) & 20- 
204 of appointment as administrator in-case of intestacy” is "inadequate" 
to create standing. 
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In the Phillips case, which was cited by the Court in the pas- 
sage quoted above, Judge Proctor, sitting as a District Judge, in hold- 
ing that a widower disinherited by his wife's will was not a party in 
interest entitled to file a caveat, said (111 F. Supp. at 453): 

"The husband has no interest which is affected 
by the allowance of the will. He has properly 
elected to take his distributive share according 
to law and hence cannot be considered a 'person 
in interest’ ***. His only possibility of interest 
is his primary right to administration, which is 
grantable at the discretion of the Court, and 
could hardly be sufficient to bring the husband 
within that class of parties. His remedy is to 
elect, which he has done, and nothing further 
remains to be done in his behalf except to prove 
his relationship if controverted." 

Further, appellant's assumption that she may be appointed ad- 
ministratrix if the will is upset hardly rises to the stature of a possi- 
bility; clearly it is not an "expectancy "much less an "interest.'' 

Under section 20-204 of the Code, where a widow and a child or children 

survive, either one may be granted administration, "subject to the 

discretion of the court."" In ordinary circumstances, therefore, appel- 

lant, as widow, would have no better than an equal right to that of 

decedent's children to appointment as administratrix. In such circum- 

stances a frequent practice has been to appoint the widow and one or 

more of the children co-administrators. Compare, €.g., Goldsborough WA 

v. Marshall, 100 U.S. App. D.C. 134, 243 F. 2d 240 (1957); Williams ( OK _ 
v. Williams, 24 App. D.C. 214 (1904). 


Moreover, by section 20-209 of the Code, males are preferred 


to females in equal degree; and since the widow and children here 
stand in equal degree, appellant's claim to administration is actually 
inferior to that of the son, appellee here. But, even if it were of equal 
merit to that of the appellee, appellant's claim is subject to the discre- 
tion of the Probate Court. And this Court has repeatedly recognized 
that a conflict between two parties equally entitled to administration is 
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an appropriate occasion for the exercise of discretion to reject the 

claims of either or both to administration. E.g., Goldsborough v.—~— 
Marshall, supra; Randall v. Bockhorst, 98 U.S. App. D.C. 77, 232 F. 

2d 334 (1956); Belt v. Toomey, 95 U.S. App. D.C. 39, 218 F. 24 850 — , 
(1954). Such a conflict exists here, so that the Probate Court might 

well choose a neutral third party as administrator. Appellant's claim 

to administration is thus subject to a whole host of contingencies. Not 

only does it not constitute an "interest"; it hardly rises to the dignity 

of a possibility. 


CONCLUSION 


For the reasons stated, it is respectfully submitted that the 


judgment of the court below should be affirmed, with costs to appellees. 


ARTHUR L. WILLCHER 


843 Investment Building 
Washington 5, D. C. 


T. S. L. PERLMAN 
529 Tower Building 
Washington 5, D. C. 


Attorneys for Appellees 
July 26, 1959 
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APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


PETITION FOR REHEARING EN BANC 


The Court either has without so stating overruled a recent 
decision by another panel of the Court (Kimberland v. Kimberland, 
92 U.S. App. D. C. 145, 204 F. 2d 38 (1953) ) or has made an even 
more sweeping change in the law of wills, decedents' estates, and 
creditors’ rights. These changes in the present law of the Dis- 
trict of Columbia should not be adopted without careful consideration 


2 


by the full Court. The decision was unnecessary to the accomplishment 
of its apparent purpose -- to provide a forum for the widow in this case 
to contest the debts due from decedent to his children. Another forum 
has at all times been available to her. The decision leaves dangling a 
number of questions as to the procedure on remand, which are almost 
certain, unless clarified, to give rise to further wasteful litigation and 
appeals in this case. And the decision is precedent for serious anom- 
alies in future cases. 


THE COURT HAS EITHER OVERRULED A RECENT DECI- 
SION OF ANOTHER PANEL OR MADE EVEN MORE SWEEP- 
ING CHANGES IN THE LAW OF WILLS, DECEDENTS' 
ESTATES, AND CREDITORS' RIGHTS. 

The heart of the Court's decision seems to be its statement (Slip 
Opinion, p. 4), "Whether or not the purported acknowledgment of the 
debts in question represented the will of the testator * * * presents an 
issue as to which the caveator is entitled to a jury trial. * * * The 
widow as caveator is not to be bound by language in a void instrument 
whether it be a will or any comparable document for which like effect 
is claimed."’ This strongly implies that if the instrument is not void -- 
i,e., if the will is upheld after a trial on remand -- the widow will be 
bound by the testator's acknowledgment of his indebtedness to his children 
(appellees here). 


We had heretofore understood that a testamentary acknowledgment 
of indebtedness is never binding upon the widow who timely elects her 
statutory share, or upon other creditors (see cases cited, our brief, 
pp. 10-11). If the Court means now to modify that settled rule, the 
most sweeping consequences follow. In its zeal to provide the widow 
in this case with 2 forum to contest an alleged debt of decedent, which we 
shall show she did not need, the Court will have opened the way to all 


1 The appellees admitted in their brief that the widow was not bound by the 
testamentary acknowledgment of the debt. 
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future testators to emasculate their widows' right to elect their statu- 
tory share, to create preferences among creditors, and to elevate their 
legatees over both widows and creditors. These things can be done 
merely by framing intended legacies in the form of purported acknowl- 
edgments of indebtedness to the legatees. } 


If, on the other hand, the Court does not mean to imply that appel- 
lant will be bound by the testamentary acknowledgment of indebtedness 
if the will is upheld, then the upholding of the will will not alter appel- 
lant's distributive share or her legal claim upon the estate : In that 
event, the result is in conflict with the rule in Kimberland v. Kimber- 
land, 92 U.S. App. D. C. 145, 204 F. 2d 38 (1953): "The interest which 
a person must possess to enable him to assail the validity of a will is 
such that, had the testator died intestate, he would have been entitled 
to a distributive share of the estate * * * different from what he 
would be entitled to if the will were held valid,"" and "the estate of a 
decedent ought not to be subjected to the trouble and expense of an 
attack, except by one who, if the attack proves successful, would have 
some legal claim upon the estate* * * different from what he would 
have if the attack upon the will proved unsuccessful." If the rule in 
Kimberland v. Kimberland is thus to be set aside, it should be done 
frankly and without equivocation, by the whole Court. Insurance 
Agents Int'l Union v. National Labor Relations Board, 104 U. S. App. 

D. C. 218, 260 F. 2d 736 (1959); Polisnik v. United Siateee 104 U.S. 
App. D. C. 136, 259 F. 2d 951 (1958). 


The Court's opinion apparently attempts to confine Kimberland Vv. 
Kimberland to cases in which the sole claim of standing to ‘caveat is 
predicated upon the possibility of being granted administration in the 
event of intestacy. But the Kimberland panel deliberately repudiated 
this limited position and went on to lay down per curiam the general rule 
just now quoted. That the broader rule was a deliberate holding and not 
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merely dictum is indisputable, because Judge Fahy filed a separate 
concurring opinion in the Kimberland case pointing out that the majority 
decision could have been, but was not, limited to cases involving only a 
claim to administration. So to confine it now is to adopt the minority 
opinion and to reject the per curiam opinion - i.e., to overrule the case. 


In any event, by confining the Kimberland case to its own facts 
and laying down the present result as a precedent, the Court has 
broadened incalculably the class of persons who may attack a will. 
Confining the Kimberland case removes a workable standard as to who 
may contest a will and provides no substitute standard. Yet there is a 
public interest in having an intelligible standard, because caveat pro- 
ceedings are widely recognized as the bitterest and most wasteful kind 
of litigation - litigation that should be prevented whenever unnecessary 
for the protection of substantial rights. The Court has always protected 
the rights of deceased persons unable to any longer testify in their own 
behalf except by the contested writing. 


2. STANDING TO CONTEST THE WILL IN THE PRESENT 
CASE IS NOT NECESSARY FOR THE WIDOW'S PRO- 
TECTION 


Reading the present opinion in the light of remarks from the bench 
at the oral argument, we surmise that the decision may have been mo- 
tivated by the fear that if appellant were held not to have standing she 
would never, even if not bound by the will's acknowledgment of indebted- 
ness, have a forum in which a jury could pass upon the existence or 
validity of the indebtedness. If such a fear was at the basis of the court's 
decision, it was unfounded. In this case, in addition to the ordinary 
remedies available to a widow claiming an intestate share in similar 
circumstances (e.g., objecting to the executor's accounts, filing an 
action against the executor to recover her intestate share, or filing an 


action on the executor's bond for his wrongful failure to pay her intestate 


share, the last two of which would presumably be triable to a jury), ap- 
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pellant has at all times had an existing remedy by way of jury trial in 
pending proceedings. 


Before the court below dismissed the caveat, both the son and 
daughter, appellees here, had brought actions in the District Court 
against the statutory interim collector of the estate and against appellant 
on the claims acknowledged by the will. In both actions, appellant is 
an active party defendant.’ And in both actions the plaintiffs have de- 
manded a jury trial. These actions are entitled respectively Rothenberg 
v. Rothenberg, Civil Action No. 2845-58, and Smith v. Rothenberg, 
Civil Action No. 2880-58. A copy of the complaint in No. 2845 -58, 
which is typical of both, is attached hereto as Appendix A. In these 
actions appellant has actively contested the validity of appellees' claims 
as creditors, having filed answers, set up the statute of limitations, 
served interrogatories, and filed various procedural motions.” 


Ill. THE PROCEDURE ON REMAND SHOULD BE CLARIFIED. 


The present decision leaves unanswered a number of questions as 
to its scope and effect, not only in subsequent cases, but on remand in the 
present case. These are likely to give rise to unnecessary and wasteful 
litigation and further appeals herein unless the scope and effect of the deci- 
sion are now clarified. One basic question is, what are to be the issues 
on remand: is the Probate Court to adjudicate only the validity or inva- 
lidity of the will or is it also to adjudicate appellees' claims? If the 
latter, the issues will have been broadened beyond the usual scope of 
caveat proceedings and, indeed, beyond the jurisdiction of the Probate 
Court, and appellees will have been deprived of their right to maintain 
their pending separate actions against the estate on their claims. 


1 The executor has been substituted for the interim collector as the other party 
defendant in both actions. 


= The complaints in these actions show that appellant's suggestion, repeated by 
the Court (Slip Opinion, pp. 2-3), that appellees' claims may be 11 years and 6 
years past due, is unfounded. While the claims are based on agreements made 11 
and 6 years ago, both agreements provide by their terms that the indebtedness did 
not become due and payable until the testator's death in May 1958. Accordingly, 
the period of limitations has not even yet expired. 
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We had heretofore understood the Probate Court to be a court of 
limited jurisdiction, having no power to adjudicate the validity of cred- 
itors' claims. Clawans v. Sheetz, 67 App. D.C. 366, 92 F. 2d 517 (1937); 
Miniggio v. Higgins, 43 App. D. C. 117 (1915). If these claims are now to 


be adjudicated in the caveat proceedings, the Probate Court's jurisdiction 
has been vastly broadened. 


If, on the other hand, further proceedings herein are to be limited 
to the usual issues as to the validity of the will, then we are confronted 
with the anomaly of a will caveat proceeding held for the sole purpose of 
adjudicating the weight or admissibility of a single item of evidence in 
another case. Moreover, a further question arises as to the scope and 
effect of such adjudication upon the separate actions in which appellees 
are asserting their claims as creditors: is the Probate Court's adjudi- 
cation binding as to the weight to be given the will as evidence of the in- 
debtedness, as to its admissibility, or as to neither ? 


If the adjudication is not to be binding, the caveat proceedings will 
have been an empty form. This empty procedure, moreover, will have been 
necessitated by 2 pure fortuity -- viz. that the testator acknowledged his 
indebtedness in the form of an executed will rather than in a letter, ina 
will executed without testamentary formalities, or in any other form not 
offered for probate. In that case, the writing would still have been evi- 
dence of indebtedness (see Bonds v. Smith, 79 U.S. App. D.C. 118, 143 F. 2d 
369 (1944); Gallagher v. Brewer's Estate, 153 N.Y.364, 47 N.E. 450 (1897) ) 
but there would have been no occasion for the present proceeding. But if, 
on the other hand, the adjudication is to be binding as to the weight or 
admissibility of the will as evidence in the separate actions on appellees' 
claims, then the jury's determination of the testator's capacity to make 
a valid will (i.e., his capacity to understand generally the extent of his 
property, the natural objects of his bounty, etc.) may conclude appellees 
on the quite different issue of his capacity to make a written admission 
of indebtedness (which is equivalent to his capacity to testify as a witness 
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-- i.e., his ability to recall and state coherently the existence of appel- 
lees’ claims. Bonds v. Smith, 79 U.S. App. D.C. 118, 120, 143 F. 24 

369 (1944). Even a lunatic may be qualified as a witness or make an ad- 
mission. See 4 Wigmore, Evidence (3d Ed. 1940) $492; District of Co- 
lumbia v. Armes, 107 US. 519. If an adjudication of mental capacity on 
remand in this case concludes appellees as to either the weight or the 
admissibility of the will in the separate lawsuits in which they are and 


have been asserting their claims as creditors, appellees may be de- 
prived of all opportunity to show that the testator had the capacity to 
make an intelligible and intelligent written statement of the fact that he 


was indebted to them. 


IV. THE DECISION IS A PRECEDENT FOR 
ANOMALOUS RESULTS IN FUTURE CASES. | 

Under the present decision, would-be caveators can apparently 
achieve standing in all cases where the estate has creditors, merely by 
alleging that some of the creditors’ claims are invalid or barred. It is 
the practice, whenever an estate has creditors, for the executor to list 
known claims in the petition for probate, as has been done here. It is 
also the practice to include in wills a direction to the executor to pay the 
testator's just debts. These two commonly found formal clauses will 
now apparently afford a handle by which not only widows but any benefi- 
ciary, or other person, though not harmed by the will, can lift himself to 
the status of a party in interest. Among those thus achieving standing 
would be other creditors, although creditors never had standing before 
(e.g., In Re Heidinger's Will, 241 App. Div. 733, 269 N.Y. Supp. 831). 


Even if the present case is limited to wills that acknowledge in- 
debtedness to named persons who may use it as evidence of indebtedness, 
it nevertheless gives rise to very serious anomalies. One anomaly, al- 
ready pointed out, is that of either adjudicating creditors' claims in a 
caveat proceeding or indulging a full-dress caveat case merely to adjudi- 
cate the weight or admissibility of a single item of evidence in another 
case. In the latter event the caveator has two opportunities to attack the 
will—once in the caveat case and a second time in the proceedings for 
proving the creditors' claims. : 
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Another anomaly is that while standing to attack the will may be 
predicated on the testamentary acknowledgment of indebtedness, the 
testator can forestall the attack merely by making his admission in a 


separate, non-testamentary document. See G her v. Brewster's 
Estate, 153 N.Y. 364, 47 N.E. 450 (1897); Bonds v. Smith, supra. 


And a third, and most serious, anomaly is that where the will ac- 
knowledges indebtedness to creditors who are not otherwise beneficiaries 
of the will or the estate, an attack may be made on the will for the pur- 
pose of avoiding the acknowledgment, although the creditors whose in- 
terest is thereby affected are not and cannot be parties to the caveat 
proceeding. We respectfully submit that before making a decision which 
permits, even arguably, interpretation so sweepingly at variance with 
existing law, the Court should reconsider its decision. 


CONCLUSION 


For the reasons stated, it is respectfully submitted that this peti- 
tion for rehearing should be granted, and the judgment below should be 
affirmed, 


————— 
ARTHUR L. WILLCHER 
843 Investment Building 
Washington 5, D. C. 


T. S. L. PERLMAN 
529 Tower Building 
Washington 5, D. C. 


Attorneys for Appellees 


December 31, 1959 
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APPENDIX 


IN THE 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Allen Rothenberg 

U.S. Naval Missle Facility 
Point Arguello 

Lompoc, California 


Plaintiff 
vs. Civil Action No. 2845-58 


National Savings & Trust Company 

A corporation, Collector of the estate 
of Pincus Rothenberg, Deceased 

15th & New York Ave., N. W. 
Washington, D. C. 


and 


Helen Rothenberg 
3917 McKinley Street, N. W. 
Washington, D. C. 


Defendants 


COMPLAINT 


1. The matter in controversy exceeds ten thousand dollars 
($10,000.00) exclusive of interest and costs and is within the jurisdic- 
tion of this court. 


2. Plaintiff and Marjorie Rothenberg Smith are brother and 
sister. They are the sole surviving children, heirs at law, and next 
of kin of Pincus Rothenberg, deceased, who died domiciled in the Dis- 
trict of Columbia on or about May 17, 1958. The National Savings & 
Trust Company, a corporation, hereinafter called collector, has been 
duly appointed and qualified as collector of the estate of decedent pend- 
ing determination of issues upon caveat now pending against the probate 
of decedent's said Will. Helen Rothenberg is the widow of decedent by 
his second marriage and is the stepmother of the plaintiff and his sister. 
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3. About the 29th day of July, 1947, plaintiff and his sister be- 
came the sole owners, by reason of the distribution of the estate of their 
deceased mother, of certain securities and cash, all being then of the 
value of Thirty Seven Thousand, Three Hundred Forty Dollars and Four 
cents($37, 340.04) Plaintiff Allen Rothenberg's share of such securities 
and cash in the sum of $18,670.02 were receipted for by him upon the 
distribution of his said mother's estate, but kept by decedent. 


4. Upon the delivery to plaintiff of his respective property as de- 
scribed above, the plaintiff left such property with the decedent for in- 
vestment, decedent being skilled in investment in securities. Decedent 
accepted the property and expressly or impliedly agreed to hold it for 
the benefit of the plaintiff, and to invest, and reinvest the property and 
the proceeds and income thereof for the plaintiff's benefit. Such trust 
or agency was to continue indefinitely, unless the plaintiff demanded 
such property, in which event decedent was to reconvey or redeliver to 
plaintiff so much thereof as was demanded, whereupon the trust or 
agency would terminate pro tanto. 


5. Decedent further agreed, in consideration of plaintiff's making 
the property available to him for securities operations in conjunction 
with such operations on his own account, upon termination of such trust 
to reconvey and redeliver to plaintiff his properties or the proceeds 
thereof, together with the accumulated income and profits thereof with- 
out diminution by reason of losses. 


6. If plaintiff and decedent did not agree as alleged in paragraphs 
4 and 5 above, then, in the alternative, their agreement was that plain- 
tiff would lend his property to decedent for his own use and benefit, and 
decedent would upon his death or at such earlier time or times as plain- 
tiff should request any portion of his property to repay to plaintiff a sum 
equal to the value of his distributive share of plaintiff's mother's estate, 
to wit, $18,670.02 plus any amounts by which the value of the property 
thus lent exceeded its value at the time the loan was made or the prop- 
erty and the accretions itself. 


7. Decedent retained possession of some of the said property and 
its proceeds and income until his death on or about May 17, 1958, where- 
upon said proceeds or property passed into the hands of the collector. 
Upon the death of decedent the trusts or agency hereinabove referred to 
terminated and the said defendants became obligated and indebted to 
plaintiff according to the tenor of the various agreements and conduct of 
the parties alleged above. The decedent has not accounted to plaintiff 
for any portion of the said property or its proceeds or income or made 
any payment to plaintiff on account thereof or on account of any of the 
agreements, debts, or obligations hereinabove alleged. 


8. Decedent after receiving possession of the said property actu- 
ally or impliedly converted all or part of such property and its proceeds 
and income to his own use and mingled the same with other property of 
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his own, Plaintiff is informed and believes and therefore avers that 
sometime thereafter all or parts of such property or the proceeds or 
income thereof was conveyed or delivered by decedent, gratuitously and 
without receiving anything of value therefore, to the defendant Helen 
Rothenberg. Plaintiff is informed and therefore avers that the defend- 
ant Helen Rothenberg at all pertinent times had full knowledge of the 
trusts, agency relationships, bailments, or other agreements between 
decedent and plaintiff above described. Defendant Helen Rothenberg 
thereafter and to the present time has continued to hold and exercise 
dominion over such property, either as agent or trustee for eccodens 
use or as converter to her own use. 


9. The decedent's estate became indebted to plaintiff Eccoraing 
to the tenor of the various agreements and actions above alleged. In 
addition defendant Helen Rothenberg became indebted and accountable to 
plaintiff for such portion of the said trust property of plaintiff and its 
income and proceeds as this defendant had theretofore received from 
decedent as above alleged. 


10. In addition to being a claimant against the estate of decedent 
as set forth above and an heir at law and next of kin of decedent, plain- 
tiff and his sister are residuary legatees under the Will of Decedent 
dated May 6, 1958, which has been offered for probate in the: aie 
named above. 


11. At decedent's death, defendant Helen niotiienbese? was indebted 
and accountable to decedent, as alleged above, by reason of the following 
facts: 


On or about the year 1951, decedent was the owner of avis se- 
curities, cash, and credits in a brokerage account in his name on the 
books of Messrs. Merrill, Lynch, Pierce, Fenner & Beane, stock- 
brokers of Washington, D. C., of a total value of approximately 
$65,000.00. Onor about that date, decedent, being seriously ill, 
authorized defendant Helen Rothenberg as his attorney in fact to with- 
draw such securities, cash, and credits from the said account, and to 
hold the same and to invest and reinvest the same and the proceeds there- 
of in the same or other securities for his account, use, and benefit. 


12. Pursuant to such authorization, defendant Helen Rothenberg 
took possession and control of the said securities, cash, and credits and 
continued in such possession and control until decedent's death, continu- 
ing to manipulate the said brokerage account and to hold, invest, and re- 
invest the said property and the proceeds and income thereof. Defendant 
Helen Rothenberg has never rendered an accounting to decedent or to the 
collector for such property or the proceeds thereof. Plaintiff is in- 
formed and believes that at the death of the decedent, defendant Helen 
Rothenberg converted the said property and the proceeds thereof to her 
own use. 
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13. The said indebtedness and obligation of defendant Helen 
Rothenberg to decedent constitutes a valuable asset of decedent's estate 
and a share thereof is the property of this plaintiff as decedents heir and 
next of kin. 


Wherefore, plaintiff demands judgment as follows: 


(1) Judgment in favor of plaintiff against the collector in the 
amount of $18, 670.02, 


(2) For an accounting of the plaintiff's property and the proceeds 
and profits thereof held by the decedent. 


(3) For an accounting from the defendant Helen Rothenberg of 
plaintiff's property and the profits and proceeds thereof held by the said 
defendant. 


(4) For judgment against the respective defendants directing the 
delivery and payment to plaintiffs of so much of the said property and the 
profits and proceeds thereof as shall be shown by such accountings to be 
due and owing to plaintiff. 


(5) For judgment against the said Helen Rothenberg for an ac- 
counting and for the collection of the indebtedness and obligation of the 
said Helen Rothenberg to decedent's estate. 


(6) For an accounting from Helen Rothenberg to the said estate 
and to deliver and pay over to the said estate so much of the decedent's 
property or its value and of the profits and proceeds thereof as shall be 
shown by such accounting to be due and owing to the said estate. 


(7) For counsel fees in such sum as shall to the court seem un- 
reasonable. 


(8) For such other and further relief as to the court may seem 
necessary or appropriate. 


Arthur L. Willcher 

843 Investment Bldg. 

Washington, D. C. 
Attorney for Plaintiff 


Plaintiff demands a trial by jury of all issues so triable. 


a 
Arthur L. Willcher 


